Battle Creek Zoning Board of Appeals

Staff Report
Meeting: July 13, 2010
To: Zoning Board of Appeals
From: Glenn Perian, Senior Planner
Subject: Petition for a dimensional variance (Z-08-10) to permit an increase to the height

of an existing tower at 7 Grand Boulevard to allow for additional collocation
carriers on the tower.

Summary
This report addresses a petition from American Tower seeking approval of a dimensional

height variance (Z-08-10), to allow for an additional change in height for an existing tower to
allow for an additional wireless carrier on the tower.

Background/Project Information

The subject site is located at the general intersection of Grand Boulevard and E. Territorial
Rd. The property is located in the R-2 “Two-Family Residential District”. The Crooks
Plumbing and Heating business occupies the subject property along with the existing tower.
Some of you may recall back in May of 2007, American Tower applied for and was granted a
variance to relocate and rebuild the tower to its existing location. Along with the relocation,
and rebuild, the tower was increased from 120’ to 140’. The original tower predated the
current ordinance and the rebuild and height increase in 2007 was done to allow for
additional carriers. The request now is to increase the tower another ten feet to allow for
additional wireless carriers which is in conflict with Chapter 1297.08(2)B., which in part
states: “Height. An existing tower may be modified or rebuilt to a taller height not to exceed
thirty feet over the tower’s existing height only to accommodate the co-location of an
additional antenna. The height change permitted by this paragraph may only occur one
time per communication tower...”

Public Hearing and Notice Requirements

An advertisement of this public hearing was published in the Battle Creek SHOPPER NEWS
on Thursday, June 17, 2010 — not less than the 15 days before the hearing as required by
State Law and ordinance.

Notices of the public hearing were also sent by regular mail on June 14, 2010 to 62 property
owners and occupants located within 300 feet of the subject parcel. Staff has received no
comments relative to this request.

Surrounding Land Uses
The subject property is located in the general vicinity of Grand Boulevard and E. Territorial

and is surrounded primarily by vacant land and residential uses.
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Applicable Zoning Ordinance Provisions

Chapter 1234.04 (b) (1) authorizes the Zoning Board of Appeals to grant variations in the
yard requirement of any district where there are unusual and practical difficulties in the
carrying out of the requirements of the Zoning Code due to the irregular shape of the lot or
topographical conditions, provided that such a variation will not seriously affect any adjoining
property or the general welfare of the public; and

Chapter 1234.04 (b) (2) authorizes the Zoning Board of Appeals to grant variations, upon
appeal, whenever a property owner can show that strict application of the provisions of the
Zoning Code relating to the use of buildings or structures or to the use of land will impose
upon them unusual and practical difficulties or hardship. This section requires that such
variations of the strict application of this Zoning Code as are in harmony with its general
purpose and intent, but only when the Board is satisfied that a granting of such variation will
not merely serve as a convenience to the applicant, but will alleviate some demonstrable and
unusual hardship or difficulty so great as to warrant a variation from the Master Plan, as
established by the Zoning Code, and that the surrounding property will, at the same time, be
properly protected.

Analysis
The Appellant is requesting a dimensional variance that would authorize the increase of an

existing tower located at 7 Grand Boulevard by ten feet to accommodate additional wireless
carriers, contrary to limitations outlined in chapter 1297 of the Planning and Zoning Code.
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The Appellant has stated in the supporting material that the increase in height is required to
support capacity and coverage gaps for the carrier and that the increase in height is minor in
comparison to constructing another tower facility.

The Appellant has supplied additional reasoning supporting the request for appeal and they
are included with the application and part of this report. A site plan, site survey, and tower
elevation and antenna orientation drawing has also been provided.

Is there something unique about this lot or property that makes relief necessary? The
Appellant is suggesting that that the location of a tower on a piece of property is not typical of
other properties located throughout the City. They also state, and we agree, that it would be
more desirable to collocate on existing towers rather than constructing additional tower
structures (see Ch. 1297.01). We also think that if the tower were extended by ten feet, the
visual impact on the neighborhood would be less than that of a new tower structure which
may be allowed elsewhere in the neighborhood.
e We would suggest that before a variance is granted the Appellant give an explanation
satisfactory to the Board that the tower can not support the additional carrier without
the requested ten foot variance.
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FINDINGS AND RECOMMENDATION

The Zoning Board of Appeals can approve, approve with conditions, or deny this request.
The Zoning Board of Appeals can also table or postpone the request pending additional
information. In consideration of all variations from the Zoning Code, the Board shall, before
making any such exceptions or variations, in a specific case, first determine that the
conditions listed below are satisfied. Planning staff has reviewed these conditions and believe
that each condition can be justified in an affirmative manner. We have provided a rationale
for each condition set forth below for Dimensional Variances, provided that the Applicant has
sufficiently explained to the Board why collocation can not occur at a lower height on the
tower. Planning staff recommends that the Zoning Board of Appeals approve the
Dimensional Height Variance (Z-08-10) based on the following findings contained in this staff
report along with the following conditions of approval.

1) Staff finds that there is an unusual and practical difficulty specific to the property in
question due to the potential visual impact on the neighborhood in this particular case.
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2)

3)

4)

Granting the variance and thereby permitting the applicant to move forward with the
project in spite of the fact it is not in compliance with the zoning ordinance will not
seriously affect any adjoining property or the general welfare of the public in that staff
believes that the ten foot height extension is negligible in comparison to the
construction of an additional tower structure in the near vicinity.

Staff believes that if the variance in question is granted the property will still be in
harmony with the general purpose and intent of the zoning district in that there is
already a tower in place. A ten foot extension will have a minimal visual impact on the
neighborhood.

Staff believes that if the Zoning Board grants the variance, the ten foot extension will
not serve merely as a convenience to the applicant and will alleviate some
demonstrable practical difficulty so great as to warrant a variation to the Master Plan
and the surrounding property will, at the same time be protected in that a new tower
will have more of an impact on the neighborhood than the requested ten foot extension
while serving the coverage and capacity needs of the carrier's customers.

If the Zoning Board finds that all of the above conditions have been satisfied, then all of the
following standards must be met, as well.

a)

b)

g)

Staff believes that the Appellant has clearly demonstrated that practical difficulty will in
fact exist if the variance is not granted in that the ten foot extension will have less of an
impact on the neighborhood than a new tower structure.

Staff believes that the appellant has not created the practical difficulty associated with
this request.

Staff believes that the practical difficulties are exceptional and peculiar to the property
of the person requesting the variance for the reasons stated in item #1 above.

Staff believes that the alleged practical difficulties result from conditions which do not
generally exist throughout the City in that capacity needs continue to increase for
wireless carriers and the number of existing cell towers are limited.

The Appellant has furnished documentation to indicate that practical difficulties do, in
fact, exist and Staff thinks that the furnished documentation relative to the unique use
meets the standards outlined in the Zoning Code authorizing the Board to grant the
variance. We would however like additional explanations outlining why the needs of
the wireless carrier can not be met on the existing tower without the variance.

Staff does not believe the term “practical difficulty” is deemed financial hardship in this
case.

Staff believes the alleged practical difficultly which will result in a failure to grant the

variance is substantially more than a mere inconvenience in this case. As stated
previously, staff is recommending that additional information is provided to the
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h)

)

satisfaction of the Board and a ten foot extension to an existing tower is more
desirable than a new tower structure in the area.

Staff thinks that by allowing the variance will result in substantial justice being done,
considering the public benefits intended to be secured by the Zoning Code, the
individual practical difficulties that will be suffered by a failure of the Board to grant a
variance and especially the rights of others whose property would be affected by the
allowance of the variance.

Every finding of fact of the Board shall be supported in the record of proceedings of
the Board.

Nothing contained in this section shall be construed to authorize the Board to change
the terms of this Zoning Code.

Attachments

The following information is attached and made part of this Staff Report.

1.
2.
3.

4.

ZBA Petition Form (Petition #2-08-10),

Site plan showing details of the existing tower and extension

Letter from Arthur Crooks authorizing American Tower to represent them for the
variance request

Staff report dated 5/31/07 for the relocation of the existing tower at 7 Grand Bivd
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Date: |11 | &O 10 AppealNo. 2=-08-/0

APPLICATION FOR A VARIANCE [E @ E [] W E
ZONING BOARD OF APPEALS
City of Battle Creck, Wickigan MAY 13 200
An Appeal to the Zoning Board of Appeals to authorize a variance from the refuire RIS Ok%fB'AEH: ‘E"Wg
and Zoning Code (Part Twelve) of the City of Battle Creek. PLANNING DE#ARTMENT
Name of Appellant: BOﬂh('L l%( GH/J A/VY‘C/VICJ/W | OWla— AR+ 3

Address: 1O ?Vfﬁl&b{%&’ﬁ% V\)A/L/ Phone: 181 GARG~ "('(13’7
WobJdirn, MA Oreof '
Name of Owner (if different from Appellant): A e (O Gpoles 11~

Address: Vl é_f’af)ﬂ/ Bl\foL/ Phone: 78( qj‘\(_ﬁ’ (/f(/ 5,.']

BM—H-(,CV(C MT #9015
TO THE ZONING BO PEALS: Request is hereby made for permission to:
(Choose One) Extend Erect Waive Use Convert Enclose

A/rn{r{ca/w Towtr 1% r{gku,zA-Hrm a Vanarce . 4o uxderd
Tl haqf/ﬂ/ ot towe b\/ WCC)H/ (" ovda~ +O

J
bCLOPm OB A — to(lolet i0n -

contrary to the requirements of Section(s) | 4 1.0 ‘Z (:-;5 E? of the Planning and Zoning
Code, upon the premises known as _ " &8/ 3 Battle Creek, MI, in

accordance with the plans and/or plat record attached.

The proposed building or use requires Board action in the following area(s):

The (mertase (~n kgt Yo Thetowur DIl redire
ek m W’CD% of o Veroxee Lo, tue I 1 i~ LtHnSO0,
‘ )

Property/Tax LD.# No. 1@ (O . 15- 11t - O

Size of the Lot: Width Depth
Size of Proposed Building: Width - Depth — Height —

The following reasons are presented in support of this appeal (complete each section):
a) This property cannot be used in conformance with the ordinance without the requested
variance because:

Tl pnoposub collofadrg e rreds tree r»é’w,(sl{&, hegiht

~Hlef 4o 50900,/4/ CMDLGL\LUI [ wvm% Gap . I54Ore,

L«DOOUL/U\,LQ/J\/-PO O»t’)() | +O bO:/(Lk,w 4»02\244/ O kevr—
tOoti g~ WOV Ld—mrmtlt YUt n«ed-




b) This problem is due to a unique situation not shared in common with nearby property
owners because:

The ) S 15 Nno+ %M/L,[n LO /S L) V‘{d//bL/f
Pwptct owrt s 25+ 15 Jo. HI(L LoDl b onms .

c)

Granting the variance would not alter the essential character of the area because:
MH(-{wmmOmldd’lﬁ“ﬂs ~C£<C4[, , 14 e LNl se
Oyt de Leg 4 ::5 Aitrna i i~in~0sS M t,’wa I~ p(&/ua/

DI (ot(mq O oo Hacly [1d<y

d)

The problem is not self-created because:

Colote @wn— 1% WOWW L LOA I~ o
ceLon-odede s er—{l—(SS Covv71la

€)

USE VARIANCES ONLY It is not possible to use this particular property for any other
use currently allowed in the zoning district because:

I hereby affirm that, to the best of my knowledge, all the above and accompanying statements and
drawings are correct and true. In addition, I give permission to the City of Battle Creek’s Planning
Department staff to access my property, if necessary, to take photographs of the subject of this appeal.

BOHHI{_ (34{4(:/«

(Print Appellant Name)

Aa i, Blas

(Signature of Appellant)

Ancn oy Toww Lo Pres s dtal ey
(Address of Appellant)

If you require additional information or assistance in filling out this application, please contact the
Planning Department at (269) 966-3320.



AMERICAN TOWER"

CORPORATION

January 13, 2010

Arthur W Crooks IT
7 Grand Blvd
Battle Creek, MI 49015

Re: Request for Authorization for American Tower to submit an application for a Variance for a

ten foot height extension at the telecommunications facility.
American Tower Site # 266432 Battle Creek MI (Site™)

Dear Mr. Crooks:

The purpose of this letter is to request your authorization as required by the jurisdiction to submit an
application for a Variance to increase the height of the telecommunications tower at the above-referenced Site
located on your property.

American Tower will be making the modifications and will continue to be responsible for its obligations
under its lease.

Please acknowledge your authorization to this application by signing and dating this letter in the space

below and returning to my attention as soon as possible. Please retain a copy for your records. If you have any
questions, please do not hesitate to call me at 781 926-4637. Thank you for your attention to this matter.

Sincerely,

Bonnie Belair
5oning Attorney
217, 7

Enclosure

Land Owner hereby authorizes the application for a permit to Village of Orland P Site.

3 J // P
%@m&wﬁg\ 077
WITNESS g LAND OW A{

7 =Apsp

~— ? L

DATE

*American Tower as used herein means the tenant under the lease, which is an affiliate or subsidiary of American Towers, Tuc.
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Subject:

Appeal from Mel Motley American Tower Corporation, on behalf of Archie Crooks,
property owner, for a variance that would allow the relocation of a self-supporting tower
at 7 Grand Boulevard.

Legal Description:

RURAL PARK ADD THE W 240 FT OF THE S 50 FT OF LOT 31, ALSO LOT 32 & N 2 FT OF LOT 33
EXCS51.2FTOFW 131 FTOFLOT 32 & EXCW 131 FT OF N 2 FT OF LOT 33
(Commonly known as 7 Grand Boulevard)

ZBA Appeal #Z-5-07
American Tower
Tower Relocation




Property Owners Notified:

Approximately 47 notices of this appeal were mailed on May 24, 2007, to property
owners located within 300 feet of the subject parcel.

An advertisement of this public hearing was published in Battle Creek Shopper on May

24, 2007, not less than the 15 days before the hearing as required by state law and
ordinance.

Existing Zoning:

The property is located in the R-2 Two-Family Residential District”.

Variance Requested:

The appellant is requesting a variance from the Planning and Zoning Code to allow for
the re-location of an existing 120’ self-supporting tower with a 140’ monopole structure
approximately 200’ from the original structure, approximately 32’ from a property line,
and approximately 160’ from an existing multifamily residential unit.

Applicable Zoning Ordinance:

Chapter 1297, Telecommunication Towers,
1297.08 ADMINISTRATIVELY APPROVED USES.

(a) The following uses may be approved by the Planning and Community
Development Department after conducting an administrative review:

(1) Locating an antenna on existing structures other than a tower may
be approved by the Planning and Community Development Department as an
accessory use to any commercial, industrial, professional, institutional or
multifamily structure of eight or more dweliing units, provided that:

A. The antenna does not extend more than thirty feet above the
highest point of the structure;

B. The antenna complies with all applicable FCC and FAA
regulations; and

C. The antenna and necessary equipment, shelter and fencing
complies with all applicable building and zoning codes.

(2) Locating an antenna on an existing tower may be approved by the
Planning and Community Development Department and, to minimize adverse
visual impact associated with the proliferation and clustering of towers, co-
location of antennas by more than one carrier on existing towers shall take
precedence over the construction of new towers, provided such co-location is
accomplished in a manner consistent with the following:



A. Modifications. A tower which is modified or reconstructed to
accommodate the co-location of an additional antenna shall be of the same tower
type as the existing tower unless the Planning and Community Development
Department allows reconstruction as a monopole.

B. - Height. An existing tower may be modified or rebuilt to a taller
height not to exceed thirty feet over the tower's existing height only to
accommodate the co-location of an additional antenna. The height change
permitted by this paragraph may only occur one time per communication tower.
The additional height permitted by this paragraph shall not require an additional
~ distance separation as set forth elsewhere in this chapter. The tower's pre-

modification height shall be used to calculate such distance separations.

; C. On-site relocation. A tower which is being rebuilt to accommodate
the co-location of an additional antenna may be moved on a lot within fifty feet of
its existing location. After such tower is rebuilt to accommodate the co-location,
only one tower may remain on the lot. A relocated on-site tower shall continue to
be measured from the original tower location for purposes of calculating
separation distances between towers pursuant to other provisions of this chapter.
The on-site relocation of a tower under this paragraph shall not be deemed to be
a violation of those provisions of this chapter regarding separation of distances
between towers. However, the on-site relocation of a tower which comes within
the separation distances to off-site uses and designated areas as set forth in
Section 1297.12 shall be permitted only when a variance has been approved by
the Zoning Board of Appeals. ...

1297.11 SETBACKS.

The following setback requirements shall apply to all towers and antennae for
which either administrative approval or a special use permit is required:

(&) Towers must be set back a distance equal to at least seventy-five
percent of the height of the tower, from any adjoining lot line.

1297.12 SEPARATION REQUIREMENTS.

The foliowing separation requirements shaii apply to ail towers and aniennas
for which either administrative approval or a special use permit is required:
(&) Separation From Off-Site Uses and Designated Areas.

(1) Tower separation shall be measured from the base of the tower to
the adjoining lot line of any off-site residential use or the principal residential
structure on the same lot as the tower.

(2) Atower shall be located 200 feet or three times the height of the
tower, whichever is greater, from any single-family residential units or vacant
single- family residentially zoned land which is platted or has received preliminary
subdivision plan approval which has not expired.




(3) A tower shall be located 100 feet or two times the height of the
tower, whichever is greater, from any vacant unplatted residentially zoned land or
existing muitifamily residential units.

B4 View of existing tower from
Grand/Territorial intersection

View of tower looking west from
Territorial

Appellant Stated Hardship / Practical Difficulty:

a) This property cannot be used in conformance with the ordinance without the
requested variance because:

Appellants Response:  “This tower was built in 1998, prior to the adoption of the

ordinance, at the time the facility was constructed it complied with the city code.

Once the ordinance came into affect the facility no longer complied to code. In

addition, there are several large buildings on the parent tract which limits our ability

fo locate the newly proposed tower site within setback requirements.”



b) This problem is due to a unique situation not shared in common with nearby
property owners because:

Appellants Response:  “The facility was constructed prior to the adoption of the

city ordinance, and complied to all code requirement at time of construction. Several

buildings are located on the property which limits the expansion of the existing

structure in its current location.”

c) Granting the variance would not alter the essential character of the area because:
Appellants Response:  “There is a tower existing on the property which we will
relocate from its current location to the southeast section of the property between tow
buildings and minimize view from Grand Bivd.”

d) The problem is not self-created because:

Appellants Response:  “This facility was erected prior to the adoption of the
ordinance and under the ordinance the proposed facility would not meet setback due
fo shape of parent tract and existing buildings on the property.”

e) (USE VARIANCES ONLY) It is not possible to use this particular property for
any other use currently allowed ion the zone district because:

Appellants Response:  “Although the property is zoned R-2 for the past several
years the operation of Crooks Plumbing & Heating has been on-site.”

Zoning Board of Appeals Authority:

Chapter 1234 “Zoning Board of Appeals”, Section 1234.04 “Jurisdiction”, provides the
following criteria for your deliberation:

“(c) In consideration of all appeals and proposed exceptions to or variations from this
Zoning Code, the Board shall, before making any such exceptions or variations, in a
specific case, first determine that the following conditions are satisfied:

(1) A variance may be granted only when it can be clearly demonstrated by the
petitioner that hardship or practical difficulty will in fact exist if such a variance is not
granted.

(2) The mere fact that older, larger signs constructed under prior ordinances exist
in the area shall not be sufficient reason to declare hardship or practical difficulty.

(3) In no case shall a variance be granted if it is determined by the Board that the
applicant has created the hardship or practical difficulty.

(4) Before a variance is granted, it must be shown that the alleged hardships or
practical difficulties are exceptional and peculiar fo the property of the person requesting
a variance and result from conditions which do not generally exist throughout the City.



(5) The applicant for a variance shall be prepared to furnish documentation to
indicate that hardships or practical difficulties do, in fact, exist.

(6) The term hardship shall not be deemed financial hardship relating to the cost
or size of the sign, the fact that a sign has already been erected or the fact that
a sign is only available in standard sizes.

(7) The alleged hardship or practical difficult, which will result from a
Jailure to grant the variance must include substantially more than a mere
inconvenience or a mere inability to attain higher financial return.

(8) It must be shown that allowing the variance will result in substantial justice
being done, considering the public benefits intended to be secured by this Zoning Code,
the individual hardships that will be suffered by a failure of the Board to grant a variance
and especially the rights of others whose property would be affected by the allowance of
the variance.

(9) Every finding of fact of the Board shall be supported in the record of
proceedings of the Board.

(10) Nothing contained in this section shall be construed to authorize the Board
fo change the terms of this Zoning Code.

Analysis and Comments:

The Appellant is requesting a variance that would authorize the reconstruction of an
existing tower on property located at 7 Grand Boulevard. The property is located in an
R-2 “Two-Family Residential District”. The Crooks Plumbing and Heating business and
an existing tower occupy the subject property as a non-conforming structures and uses.
The Appellant has stated that the existing tower was built in 1998 and it pre-dates the
existing zoning code requirements for telecommunication towers [see chapter
1297.049(b)]. The existing tower is located approximately 10’ from the north, side
property line, 40’ from the nearest residence on Territorial Road, and is 120° tall. The
Appellant would like to relocate the existing tower to the southeast corner of the property
with a monopole structure. The proposed location is approximately 170’ to the nearest
residence and would increase the setback distance to the nearest property line to
approximately 32°. The proposed tower would be 140’ in height and able to
accommodate additional wireless carriers.




Is there something unique about this lot or property that makes relief necessary? The
existing tower can remain as a non-conforming structure into perpetuity. However, we
have been told that the tower structurally is unable to accommodate additional carriers.
Under Chapter 1297.08, the tower can be rebuilt to a taller height not to exceed thirty feet
over the towers existing height to accommodate additional antenna if it is located within
50’ of the existing structure. The Appellant is requesting to move the tower to the rear of
the property 200’ feet away from the structure but further away from existing residential
uses by approximately 130°. We think this may be the best option available rather than
keeping the existing structure (which is unable to accommodate additional carriers) and
building a new tower in a different location.

As of the writing of this report, we have not heard from anyone supporting or objecting to
this appeal for a variance.

The Appellant’s stated “hardship” and “practical difficulty” is included in this report.
Members of the Zoning Board of Appeals know that we will always try to help identify
specific elements of a “hardship”, “practical difficulty”, or “uniqueness” to help
determine if relief is warranted. We think that moving the tower to the back of the
property to accommodate additional carriers, moving the tower structure further away



from property lines, moving the tower further away from existing residences, and
possibly reducing the number of total towers in the City are all reasons to approve the
requested variance and may be the best possible option in this case. If there are no
objections from neighbors who have not yet been heard and the appellant can satisfy any
questions posed by the Zoning Board of Appeals, the Planning staff believes that the
unique circumstances mentioned above may warrant relief and a variance from the strict
letter of Chapter 1297 “Telecommunication Towers” outlined in the planning and zoning
code.

We would remind you that when deliberating to approve or deny this variance
request, clearly identify your reasoning and Finding of Facts for the record.



